CITY OF MARINE ON ST. CROIX
CITY COUNCIL AND PLANNING COMMISSION

WORKSHOP MINUTES
4G and 5G WIRELESS ORDINANCES

Tuesday March 16, 2021 - 6:30pm
Village Hall — 121 Judd Street
And Remotely on Zoom

Present: Mayor Kevin Nyenhuis; Councilmembers Wendy Ward, Gwen Roden, Lon Pardun;
Planning Commission Chair Gerry Mrosla; Commissioners Kristina Smitten, Jennifer Henry,
Edward Sanderson.

Absent: Councilman Charlie Anderson; Commissioners Ron Brenner, Anna Hagstrom, Tim
Casey.

Citizens Present: Consultant Carly Kehoe, Jim Maher, Sara Rottunda, Larry Martin, Scott
Spisak, Juli Hagstrom, Mary Burke, Michael Towers.

Mayor Kevin Nyenhuis called the meeting to order at 6:30 p.m.

Project Background

Commissioner Sanderson gave background on the process thus far, saying the planning
commission had been looking at regulations on wireless infrastructure in Marine for about a
year. After initial research, the city council decided in May 2020 that the code should be
updated. The city contracted with Carly Kehoe to help create regulations that fit Marine's
community and geography, and meet FCC regulations for 4G and 5G. The committee has been
working on the process and has drafts ready for initial review by council.

Consultant Carly Kehoe shared her background as a planner and attorney. She noted she had
been working on wireless for several years, on the public side for about 5 years, helping cities
prepare for and combat regulating authority that has been taken away, and helping them regulate
what they can.

Federal Regulations

Mayor Nyenhuis asked whether we were at a crest in terms of regulation. Kehoe said yes,
because most of the lawsuits had played out. We will continue to see appeals but FCC rules will
probably not change. The FCC has handed out orders and the courts have largely upheld them.
Commissioner Smitten added context, saying that in some respects the city cannot regulate, but it
can encourage some features. Kehoe confirmed that the ability to "just say no" had been taken
away, but there is still quite a bit of leeway in the framework, including setbacks, siting, and
aesthetics. We can't impede or "effectively prohibit” service in the area, but aesthetics and siting
can give the city quite a bit of leverage.

Tower Provider, Carriers, and City’s Role

Planning Commission Chair Mrosla asked about the relationship between the city, tower and
providers, and whether there is a pecking order among carriers. Kehoe answered that legally
there is no pecking order. Practically speaking there is a bit of that. But most of the time carriers




want to work together. At one time they had each built their own towers, but that was expensive
for everyone. Ultimately, carriers chose to share space on towers managed by tower companies.
Colocation is preferred because it saves them money.

Mrosla asked whether the tower provider would request proposals from carriers. Kehoe
answered that depending on the size of the tower they might. Some towers only have two or
three arrays and so they have carriers in mind when they build and design the structure.

Mrosla asked what the city might expect for compensation. Kehoe answered that a city could get
$10-12K a year. It really varies. Negotiations now are a lot different than they were in the earlier
days, but a municipality can make a good income. KPCG Group encourages towers going on a
city water tower or city parcel. Mrosla asked if Kehoe helped negotiate those terms, and she said
she could if the city would like to keep working with her. She noted that the city can’t mandate
that the tower go on city property, but can set parameters for distance from rivers, dwellings,
historic districts, etc. And we can ask for things or ask why certain decisions were made, even if
we can't regulate them. Even if it’s on private property the company has to confirm it through the
city.

Councilmember Ward asked about potential costs to city. Kehoe answered there are not many,
because it would be managed by a company that pays a rental fee. There is no maintenance or
overhead.

Mrosla asked about the length of a lease. Kehoe said it was about 20 years but the business
model is in flux. Now it's more typical to see 12-20 years. It depends on the rental agreement,
whether it's sited on public property, and how badly they want it.

Nyenhuis said we live in an area where we can't get pizza delivery because we don't have the
density. Can we make it too difficult through ordinance that they'll just look elsewhere?

Kehoe answered that we’ll make the ordinance detailed enough that we have as much authority
as we can, but open enough that fall within the letter of the law and don't frighten companies
away. There is interest from carriers for a tower in Marine.

Review of 4G Draft Ordinance

Nyenhuis said he appreciated the good work on the ordinance and asked the committee to bring
the large group up to speed committee members.

Sanderson noted they had asked Carly to look at May Township's ordinance, especially
regarding the river and views. If you look at the ordinance now, the compost site would not be a
place you could build. But there’s flexibility in how that’s written. For tonight we want to see if
there are sections of the ordinance the council wants more discussion on. Do the prohibitions
seem too much? Too little? Are they getting at the concerns of citizens? Do we want to regulate
per district? We want to see whether we're heading in the right direction.

Smitten added that the committee would like to take these comments and get ready for a public
hearing. We want to hear from the council now. For example, we're planning to bring this
through the conditional use process. Is that a good idea?

Pardun pointed to Section 9, saying “town board” should be changed to “city council.” He also
asked about language requiring a signed lease before the city would sign a lease.



Kehoe answered that the language requires a lease signed by the carrier in advance, showing a
minimum term. It's security that there won't be an empty tower, and that they have carriers ready
to go. Pardun asked whether the city could do a "pre-lease.” Kehoe answered that the city is not
the lessee or the tower owner. That wouldn't be something the city would need to worry about, as
the landowner.

Pardun moved to Section 14, Item E, saying the two places he’s aware of that seem to be a place
a tower can go, the public works site or compost, were prohibited in this code.

Kehoe said that was added in to mimic May Township and create consistency in the region, but
can be changed if it's too restrictive. Mrosla said he thought it was too restrictive.

Kehoe made a note of that and suggested that council and commission work through how to
finesse it to be less restrictive but protect the viewshed, and she would fine-tune the language.

Mrosla addressed the safety and rescue benefits of cell reception on the river, saying the tower
needs to be to get access to service on the river. Smitten agreed that safety on the river is
important, but the propagation maps have mostly concentrated on land. The idea was to give city
council discretion. Our ordinance indicates to developers that these are the parameters. If a tower
provider says “this is how we’ve addressed your concerns,” the city council could say “fine.”
The tower provider isn't coming here to serve Marine. They're serving us, but also a much larger
area.

Pardun addressed setbacks, specifying 1,000 ft. from the center line of Hwy 95. And as far as the
state park goes, the height of the tower should be the setback.
Smitten said the committee would work on that.

Nyenhuis noted that 5G technology and regulation keeps changing, and asked whether it would
be best to hold off on the ordinance for now. Kehoe said the city will want to have something in
the books. The federal government already put the dates in the books for 2019 and said if
municipalities want to regulate 5G, they need to have something in the books now.

Coming back to the 4G ordinance, Pardun said the committee and Ms. Kehoe have done a terrific
job, and asked whether the city is going to try to have a raptor platform. Kehoe answered that the
city would have discretion on that.

Sanderson recapped, noting that Councilmember Pardun had requested changes to Section 14, a
setback of 1,000 ft. from Hwy 95, tower height as setback from park, changes that would allow a
tower at the compost site, and that there should be further conversation on the aesthetics.
Hypothetically, Sanderson asked, if you can see a big portion of the tower at the compost site
from the river, or from the state park. If we change the language to allow a tower before the
viewshed analysis is done, push come to shove would a tower developer have the right to put a
tower there if residents do not want one there?

Kehoe answered that the city can leave that discretionary. You can request photo simulations
from x, y, and z. From the river or the hill at the state park. You would say you want photo
simulations from those locations to see what the proposed tower would look like. Language in in
ordinance allows the council to request stealth. You can't require stealth but you can request it.

Sanderson asked what is in the 4G ordinance that gets at abandoned towers and what kind of
ability the city has to get that removed?



Kehoe said there is a removal mandate. They have to put up a bond at the beginning that if they
ever abandon it or go away, they will have paid for the removal. But will we see abandonment of
4G when 5G comes in? No. The more we have the baby towers, the more we need the grandad
towers.

Review of 4G Draft Ordinance

Sanderson noted that the ability of municipalities to regulate 5G is quite a bit less than 4G. We
didn't have as much to look at or change as a committee.

Kehoe said the FCC wants 5G to roll out, and they based the legal framework on the laws
phonebooths were based on. It says cities do not have control over their rights of way as real
estate. They can only regulate safety. They are mandating that 5G nodes and poles be allowed in
your rights of way and be attached to your infrastructure: streetlights, traffic lights, etc. For
safety purposes you can regulate how close they are together, how tall they are, but it’s limited.
Kehoe sent a power point explaining what has already been set. The city can regulate distances
somewhat, and aesthetics a little more, with a design manual. The manual can specify stealth or
appearance in certain districts or areas. Height and siting are set, and you cannot prohibit them.

Smitten added that we do have historic areas in Marine, so we would want to designate design
guidelines for those. From a process standpoint, it would be a good idea to move the 4G and 5G
ordinances through in tandem.

Nyenhuis asked whether a 5G provider could just put small-cell towers anywhere, such as an
open scenic landscape. Kehoe said, if you don't have an ordinance, yes; or if your ordinance is
illegal, they'll file for injunctive relief.

Sanderson agreed the 5G ordinance should move along, but said they hadn't spent much time
looking at what the design standards should be, or comparing them with MnDOT’s or the
county’s. Can the ordinance move forward but the design standards lag?

Kehoe said the city can make the design guidelines a separate document, and that’s preferable
because it will probably need updates as technology changes, and officials will be able to update
it without going through the formal process of changing an ordinance. Kehoe said she would
provide Burnsville's design manual as an example

Ward noted that Marine is different than Burnsville, more rural and historic, and asked Kehoe to
take that into account.

Next Steps
After a brief discussion, the group outlined the following steps:

» get comments from Councilman Anderson,

« committee refines the draft,

« draft goes to city attorney,

« draft goes before planning commission (April), date set for public hearing (May).

Adjournment
Nyenhuis moved and Roden seconded to adjourn at 7:50. Roll call vote: Pardun — Aye; Roden —

Aye; Ward — Aye; Nyenhuis — Aye. Motion passed unanimously.

Minutes taken by Suzanne Dammann, Assistant City Clerk.



